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Brexit – Ratification Ramifications – What’s a WAT? 

By Dr Peter Brennan, Public Policy Advisors Network 

 

Introduction 

The commentary to date on Brexit has focused on the process, the politics, the likely outcome and 

the consequences of the new arrangements. There has been little analysis of the ratification 

processes required to give effect to the Brexit Treaties. This is not a moot point as there are many 

barriers to be overcome before the Withdrawal Agreement and New Arrangement Treaties are 

ratified by the UK Houses of Parliament, the European Parliament, the EU-27 and (perhaps) eleven 

regional assemblies respectively. 

European Parliament 

The first challenge is securing the consent of the European Parliament (as is required under Article 

50(2) of the TEU) to the outcome of the Withdrawal Agreement Treaty (WAT) talks. MEPs will want 

to ensure that the draft WAT reflects the (April 2017) resolution that set out the Parliament’s 

priorities and red line issues. MEPs will be fully briefed about the negotiations on the WAT at critical 

junctures so the outcome will not go ‘cold’ to the European Parliament for a final decision. The UK’s 

and other countries’ MEPs will be asked to vote by simple majority to approve or reject the draft 

WAT.  The Conservative Party is not affiliated to any of the Parliament’s three main political 

groupings. Therefore the UK Government has no natural allies and this may complicate matters in 

the event that a draft WAT emerges which does not reflect the European Parliament’s own 

mandate.  

European Council 

Once Parliament’s consent is forthcoming the European Council will be asked to approve the 

outcome of the draft WAT. A decision by qualified majority vote of the EU-27 is required. Approving 

the outcome of the WAT negotiations is quite separate from the ratification of the WAT by national 

parliaments once the Treaty is ratified by the UK. As the negotiations have not opened it is 

impossible to assess at this point in time if the EU-27 will remain unanimous in their approach to the 

WAT. Once approved by Council the UK Government will asked to ratify the WAT. 

UK Government 

Under the Constitutional Reform and Governance (CRAG) Act 2010 (Part 2), both UK Houses of 

Parliament are required to consider the draft WAT. During a period of 21 sitting days both Houses 

have the opportunity to pass a resolution that the WAT should or should not be ratified. This 
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deadline will give Select Committees very little time to consider the draft WAT and its impacts. If 

either the Commons or the Lords votes against ratification, the UK Government cannot immediately 

ratify the WAT, but must instead lay a statement giving the reasons why it wants to proceed with 

ratification. If the House of Commons subsequently votes against the WAT, the Treaty cannot be 

ratified by the UK and in that scenario the EU-27 will not be asked to proceed with their internal 

ratification procedures. In such an (unlikely) event, Article 50 applies and the UK will have no option 

but to exit the EU in a legal and political vacuum. If the House of Lords votes against the WAT (and 

the House of Commons supports the motion) this will delay the process by some weeks but will not 

prevent the UK Government from ratifying the Treaty. The same procedures will be followed in 

relation to the New Arrangement Treaty (NAT); see below. 

The projected mathematics post the UK’s general election in June suggests that the House of 

Commons will have a Conservative majority. This implies that a second referendum is unlikely. MPs 

and the Lords should be, it is to be hoped, influenced by HM Treasury’s assessment and independent 

analysis of the economic and social impacts of the WAT as well as the consequences of the NAT that 

will be under negotiation at the time; the EU’s negotiating mandate having been agreed and in the 

public domain.  

Furthermore the UK’s politicians (and the devolved administrations) will spend a significant amount 

of time over the coming 18 months (i.e. during the period of the WAT negotiations) repealing and 

reviewing the UK’s domestic legislation to take account of the WAT. Therefore Parliament Select 

Committees will have Brexit to the forefront of their deliberations prior to a debate on the 

ratification of the WAT. This will allow for a detailed assessment of the practical effects of 

unravelling the EU acquis from UK law. As a consequence, by the time Parliament votes on the draft 

WAT the sector-by-sector repercussions should have been fully aired.  

Assuming that a majority vote supports the ratification of the WAT - and note the Houses of 

Parliament cannot amend the WAT - then the EU-27 Member States will proceed to ratify the Treaty. 

Devolved Administrations 

Resolutions from the devolved administrations will have no legal effect on the ratification process. In 

fact, the UK Supreme Court has confirmed that the devolved legislatures have no legally justifiable 

right to be consulted. 

EU-27 Ratification 

As with the decision on the outcome of the negotiations, a qualified majority vote is required.  What 

this means in practice is that at least 20 of the 27 Member States must approve the terms of the 

WAT: 72% of the participating Member States comprising 65% of their population. So Ireland could 

oppose the WAT because, for example, some of the Government’s red line issues were not 

adequately resolved, but could not prevent the EU’s overall ratification of the WAT. Only when all 27 

Member States communicate their respective decisions on ratification can the WAT enter into 

effect. In the event of a delay, the Council (under Article 50(3)) has the option to extend the two-

year deadline for the conclusion of the Brexit process. 
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Linking the WAT and the NAT 

In fact, Article 50 (3) states that the EU Treaties shall cease to apply in the UK from the date of entry 

into force of the WAT, or two years from the date the Article 50 process is triggered, or at a later 

date provided the Council so decides unanimously.  

The EU’s target date for the UK’s withdrawal is midnight on 30 March 2019. One could ask is this 

realistic as no date has been suggested for the entry into force of the NAT. The European Council’s 

conclusions (29 April 2017) acknowledge (para 6) ‘to the extent necessary and legally possible’ that 

transitional arrangements, including a prolongation of the Union acquis, will be considered. While a 

matter for negotiation, the extent of the overlap of the WAT and NAT needs to be clarified as a 

priority. Surely the date of withdrawal and the date of the new arrangement should be the same? 

It is important for the UK and EU negotiators as a priority to pin point precise areas of the acquis - 

named Directives, Regulations and Decisions - that may be the subject of transitional arrangements.  

New Arrangement Treaty 

Fast forward to 2021 (or thereabouts) when the negotiations on the draft NAT are concluded on the 

basis of a negotiating brief approved at the outset by Council; such a mandate is expected to be 

approved by the end of the year. It is a working assumption that the scope of the NAT will cover 

inter alia those policy areas, including trade, where the UK (as a third country) wants to have 

transitional arrangements as provided for in the WAT or by way of a Council Declaration.  

The ratification processes above-mentioned will have to be repeated with some important but 

subtle changes. If the NAT is not a pure trade deal (where the EU has full competence) as it may 

comprise, for example, provisions on air transport, education, dispute resolution, services and 

energy, then the draft Treaty as a ‘mixed agreement’ must be ratified and approved by all of the 27 

Member States and perhaps by eleven regional chambers. The statistical and political likelihood of 

even one of these 38 national and regional parliaments blocking the NAT has not been considered as 

a scenario nor has the consequences of the NAT being vetoed. This is a serious issue. For instance, 

would the Dáil vote for a post-Brexit deal that introduced a hard border and did not adequately 

protect the Irish or Northern Ireland economies by way of compensation measures?  

If the NAT is blocked at the last minute and if the WAT is ratified with a pre-determined withdrawal 

date (30 March 2020?) then legal, economic and social Armageddon would result in the UK, in 

Ireland and across the EU. ‘A bad deal is better than no deal’ may well be the mantra of some in the 

UK but a vetoed NAT would leave the UK incapable of importing or exporting or functioning as a 

modern economy. The alternative (‘The Last Chance Saloon’) - a WTO-type agreement (a limited free 

trade /tariff deal) - would take many more years to conclude. This hard Brexit scenario suggests that 

the negotiations on the NAT will (and should) take much longer than is currently envisaged.  

Court of Justice 

Another not unimportant variable in this political geometry is the response of the Court of Justice of 

the European Union which could decide that aspects of the draft WAT and/or NAT do not conform 

to EU law. The Court has ruled on aspects of such agreements in the past as is evidenced by its ruling 
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(16 May 2017) on the EU-Singapore Trade Agreement. This ruling actually expanded the issues 

where the EU has sole competence and (again) clarified where competence is shared with Member 

States. 

Northern Ireland 

An added complication is the Good Friday Agreement (GFA). If the WAT and/or the NAT require 

changes to be made to the GFA a cross-border referendum may have to be held. While the 

referendum might well be about technical adjustments to the GFA, in the event of a bad outcome to 

the Brexit negotiations there may be political pressure to extend the scope of the referendum to 

allow a vote on Northern Ireland becoming a full EU Member State (as was envisaged by the 

European Council’s decision of 29 April 2017), perhaps as part of a wider two-state federal-type 

political solution on the island of Ireland (as was envisaged in the (1984) New Ireland Forum Report). 

Securing ‘cohesion’ status for Northern Ireland as part of the WAT might be part of the mix; what 

better way to demonstrate Northern Ireland’s ‘special status’. Given this scenario, a discussion is 

now urgently needed on the implications of such a development. To this end, detailed consideration 

of the KLC Consulting report (November 2015) on modelling Irish unification might be a useful 

starting point. 

Irish Referendum(s) 

If the Brexit ratification process required or involved a referendum in Ireland there is no way to 

predict the outcome. 

Conclusion 

What all this suggests is that the Irish Government should open up a wider debate about the Brexit 

ratification process.  

The potential risks and consequences associated with various outcomes and scenarios for the 

institutions, communities and businesses on the island of Ireland need to be more fully explored.  

The potential outcomes need to be better understood.  

Will Brexit happen? 

 

 

Peter Brennan 

18th May 2017 


